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¶2. In September 2020, Harris was severely injured while working on the project

undertaken by Hemphill and ICE. Harris sought workers’ compensation benefits from

Hemphill. The matter was heard by an Administrative Judge (AJ). The AJ decided that Harris

was not entitled to receive workers’ compensation benefits from Hemphill because Harris

had voluntarily opted out of ICE’s workers’ compens



at the request of the City, Hemphill entered into a subcontract with ICE to perform “water

abrasive blasting” to remove the coating on the “Membrane Train 1 wall[.]” The subcontract

required ICE to obtain workers’ compensation insurance for its employees. It required also

that a certificate of insurance be provided, “evidencing that insurance as required by this

Subcontract has been obtained and is in full force and effect.” The certificate provided

showed that ICE had obtained workers’ compensation insurance, and it noted that the policy

did not contain exclusions for any proprietors, partners, executive officers, or members. It



. . . .

Although [ICE] carried workers’ compensation insurance coverage for its

employees at the time of [Harris’s] work-related injury, [Harris] himself was

excluded from coverage under the policy pursuant to his allowable election to

do so . . . under Texas insurance rules and regulations. Mississippi law is clear

. . . that the employee of an uninsured subcontractor becomes an employee of

the general contractor for purposes of workers compensation coverage.

In response, Hemphill denied being Harris’s statutory employer “because ICE had secured

workers’ compensation coverage for his employees.” Hemphill filed a motion to dismiss

Harris’s workers’ compensation claim. On September 1, 2021, a hearing was held before an

AJ. On September 8, 2021, the AJ granted the motion to dismiss. The AJ determined that 

1) it was undisputed that Harris was an officer of ICE;

2) ICE had agreed to provide and maintain workers’ compensation

insurance as required by the contract; 



The AJ concluded that, based on Mississippi case law, Harris was “prohibited from

attempting to be covered as an employee from a statutory employer, i.e., Hemphill, and, . .

. [Harris was] not entitled to workers’ compensation benefits under the Workers’

Compensation Act.” Harris did not appeal the AJ’s decision.  

¶8. On March 1, 2022, Harris filed a complaint against Hemphill in the Circuit Court of

the First Judicial District of Hinds County, alleging negligence and gross negligence. On

April 13, 2022, Hemphill filed a motion to dismiss and for judgment on the pleadings.

Hemphill asserted that it was entitled to tort immunity, even though Harris had elected

voluntarily to exclude himself from ICE’s insurance policy because ICE was required to and

had obtained workers’ compensation insurance for its employees. It asserted also that

Harris’s tort claim was improper as he had failed to exhaust his administrative remedies. In

response, Harris argued that the motion to dismiss should be denied on the basis of judicial

estoppel, that tort immunity was inapplicable, and that the claim was properly before the

circuit court. On October 25, 2022, the court held a hearing regarding Hemphill’s motion.

The circuit court granted the motion to dismiss. On November 9, 2022, Harris filed a motion

to reconsider, alter, or amend the judgment. After 



[Harris] chose not to extend coverage to himself and the [c]ourt failed to find

any statutory authority or case law that will allow for benefits to be extended

to [him] under these circumstances. As such, this [c]ourt finds that workers’

compensation benefits were available to the plaintiff through his employer,

ICE, but [Harris] and/or ICE declined to extend cov



It argues that it is entitled to tort immunity pursuant to Doubleday v. Boyd Construction Co.,

418 So. 2d 823 (Miss. 1982), because ICE had “secured such payment,” i.e., the

subcontractor had an insurance policy that covered its employees. It argues also that Harris

failed to exhaust his administrative remedies before seeking relief in the circuit court and that

judicial estoppel should be applied to Harris, not Hemphill. 
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¶12. “This Court applies a de novo standard of review to the trial court’s decision to grant

or deny a motion to dismiss.” 



administrative remedies concerns the trial court’s jurisdiction of the subject matter, and we

have held that “[t]he question of subject-matter jurisdiction may be raised at any time.” Bell

v. Finnegan (In re Guardianship of B.A.D.), 82 So. 3d 608, 614 (Miss. 2012) (citing

Burnette v. Hartford Underwriters Ins. Co., 770 So. 2d 948, 951 (Miss. 2000));



interests. To the contrary, Mississippi Code Section 71-3-47 provides that a decision from

an AJ “shall be final unless within twenty (20) days a request or petition for review by the

full commission is filed.” Miss. Code Ann. § 71-3-47 (Rev. 2021); see also Felter v.

Floorserv, Inc., 140 So. 3d 426, 428 (Miss. 2013) (“If the notice of appeal is not filed within

twenty days, the Commission does not have jurisdiction to hear the matter.”). Additionally,

Mississippi Code Section 71-3-93 provides that “[f]or the purpose of conducting hearings

and making decisions upon claims, the [AJ] . . . appointed by the commission shall have the

authority of a commissioner.” Miss. Code Ann. § 71-3-93 (Rev. 2021). Harris accepted the

AJ’s decision and did not appeal or challenge the ruling before the full commission, the trial

court, or this Court. The AJ’s ruling and order became final after twenty days. 

¶17. Second, even if Harris had appealed to the full commission, the issue would have

concerned his entitlement to compensation.4 Pursuant to Mississippi Code Section 71-3-1(3),

the Mississippi Workers’ Compensation Commission’s 

primary purposes . . . are to pay timely temporary and permanent disability

benefits to every worker who legitimately suffers a work-related injury or

occupational disease arising out of and in the course of his employment, to pay

reasonable and necessary medical expenses resulting from the work-related

injury or occupational disease, and to encourage the return to work of the

worker.

Miss. Code Ann. § 71-3-1(3) (Rev. 2021). While Harris’s negligence claims against

Hemphill “are causally related to activities that are regulated by the [MWCC], that does not

give the [MWCC] unlimited jurisdiction over the claims.” Pace, 353 So. 3d at 434.



Therefore, the exhaustion doctrine does not apply, and Harris was not required to exhaust his

administrative remedies prior to filing his negligence suit. 
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¶18. Mississippi Code Section 71-3-9(1) states, in relevant part, 

the liability of an employer to pay compensation shall be exclusive and in

place of all other liability of such employer to the employee . . . or anyone

otherwise entitled to recover damages at common law . . . , except that if an

employer fails to secure payment of compensation as required by this chapter,

an injured employee . . . may elect to . . . maintain an action at law for damages

on account of such injury or death. 

Miss. Code Ann. § 71-3-9(1) (Rev. 2021). Additionally, Mississippi Code Section 71-3-7(6),

which concerns liability between contractors and subcontractors, states that “[i]n the case of

an employer who is a subcontractor, the contractor shall be liable for and shall secure the

payment of such compensation to employees of the subcontractor, unless the subcontractor

has secured such payment.” Miss. Code Ann. § 71-3-7(6) (Rev. 2021). “A ‘chief or prime

contractor’ is defined as one ‘who has a contract with the owner of a project or job, and has

full responsibility for its completion.’” Thomas v. Chevron U.S.A., Inc., 212 So. 3d 58, 64

(Miss. 2017) (emphasis added) (quoting Chief or Prime Contractor, Business Dictionary, 

http://www.businessdictionary.com/definition/prime-contractor.html (last visited Jan. 24,

2017)). This Court has recognized that “[a] concise definition of a subcontractor: “[a]

subcontractor is one who enters into a contract, express or implied, for performance of an act

with a person who has already contracted for its performance, or who takes a portion of a

contract from the principal or prime contractor.” Rodgers v. Phillips Lumber Co., 241 Miss.

10



590, 130 So. 2d 856, 857 (1961) (internal quotation marks omitted) (quoting Dunn,







not to be his statutory employer is misplaced.6 The AJ’s ruling has no bearing on whether

Harris, as an executive officer of ICE, also is an employee of ICE. The MWCA defines

employee as “any person . . . in the service of an employer under any contract of hire or

apprenticeship, written or oral, express or implied[.]” Miss. Code Ann. § 71-3-3(d) (Rev.

2021). Additionally, the Mississippi Business Corporation Act states that the term employee

“includes an officer but not a director.” Miss. Code Ann. § 79-4-1.40(15) (Rev. 2024).

¶25. This Court has recognized that:

“Corporate officers who perform only executive functions are deemed

excluded from almost all acts. But a person who can establish independently,

on the basis of nature of the work done, method of payment, and subservience

to the control of an employer, that he meets the tests of employment does not





functions, e.g., payroll or contract negotiations, he probably would not have been walking

across the deck at the water facility to begin the water blasting treatment. As an executive

officer of ICE, he had either an express or implied contract with ICE to carry out the

corporation’s services. As a result, he would be classified as an employee pursuant to Section

71-3-3(d). Rejecting workers’ compensation coverage does not alter Harris’s status within

ICE. Harris was an executive officer of ICE before and after he rejected the insurance

coverage. A corporate officer is an employee in the context of Mississippi Workers’





“prime contractor” or general contractor’” and was subject to Mayberry’s suit. Id. at 1010-11.

Cottonport was the owner, not a prime or general contractor, meaning he was under no

obligation to complete the project. Id.; see also Thomas, 212 So. 3d at 64 (“In sum, this

Court has never treated the owner of land as a prime or general contractor for purposes of the

Workers’ Compensation Act.”). In reaching this conclusion, the Court of Appeals relied upon

this Court’s ruling in Thomas. In that case, this Court held that Chevron was not entitled to

immunity since it was the owner and had no duty “to secure workers’ compensation

insurance and its act of voluntarily purchasing coverage does not change its status.” Thomas,

212 So. 3d at 64-65; see also Magee v. Transcon. Gas Pipe Line Corp., 551 So. 2d 182, 184

(Miss. 1989) (“Because Transco was not a ‘contractor,’ and because Singley had secured

compensation for Magee’s benefit, the Act imposed no duties on Transco. Accordingly,

Transco enjoys no benefits under the Act.”). It reasoned that a company or person “may not

gain tort immunity by assuming compensation obligations which in fact and in law it did not

have.” Thomas, 212 So. 3d at 64 (internal quotation mark omitted) (quoting Magee, 551 So.

2d at 184).

¶30. We find that the Court’s rationale in Doubleday controls in this case. The injured

employee, Doubleday, who was employed by W.T. Ratliff Co., Inc. (Ratliff), the

subcontractor, filed a complaint against Boyd Construction Company (Boyd), the

prime/general contractor. Doubleday, 418 So. 2d at 824. The subcontract between Boyd and

Ratliff required Ratliff to obtain workers’ compensation insurance for its employees.10 Id.

10Unlike Harris, Doubleday did not opt out of coverage. Also, Doubleday had

received compensation benefits from the subcontractor’s insurance carrier. Doubleday, 418

18



The trial court dismissed Doubleday’s complaint, determining that “the exclusive remedy

available to Doubleday against Boyd . . . was workmen’s compensation benefits” because

“Boyd, the prime contractor, was a statutory employer of the employees of Ratliff, the

subcontractor.” Id. On appeal, the Doubleday Court found that the issue that needed to be

decided was “whether a general contractor may be sued as a third party in common law

negligence by an employee of a subcontractor who has workmen’s compensation insurance.”

Id. In order to decide this issue, the Court had to answer the following question: 

[W]hether the legislature intended to impose upon a general contractor the

responsibility of securing workmen’s compensation benefits for employees of

a subcontractor and if so intended, does this responsibility, when fulfilled, give

the general contractor immunity from suit as a third party tortfeasor the same

as if the insurance had been provided by the general contractor? 

Id. 



while attempting to comply with the statute by contractually securing compensation

insurance.”11 Thomas, 212 So. 3d at 62 (citing Doubleday, 418 So. 2d at 826). Thus, it held

that it was not the legislature’s intent “to subject a general contractor to common law liability

if he complied with § 71-3-7 by requiring the subcontractor to have workmen’s compensation

insurance.” Doubleday, 418 So. 2d at 826. Because the general contractor, i.e., Boyd, had

secured compensation insurance within the meaning and purpose of the Section 71-3-7(6)

by contractually requiring the subcontractor to obtain such insurance for its employees, the

general contractor was entitled to immunity.12 Id. at 826-27. 

¶32. Because tort immunity is available only to those who comply with the MWCA, we

have recognized that the essential question that must be answered is whether there was

compliance with Section 71-3-7(6)’s requirement that payment be secured. Lamar v. Thomas

Fowler Trucking, Inc., 956 So. 2d 878, 882-83 (Miss. 2007) (“[T]he issue of whether

Fowler Trucking[, the subcontractor,] is immune from suit turns on statutory language, that

11The full quotation from Doubleday is: 

It would be paradoxical however, in our opinion, to hold as the appellant



is, whether Fowler complied with section 71-3-7 by ‘secur[ing] the payment to [its]

employees . . . .’”); see also Thomas, 212 So. 3d at 61 (stating that when Section 71-3-7(6)

“is applicable, the contractor who secures the benefits becomes a statutory employer of the

subcontractor’s employees and may receive immunity from tort liability”). This Court has

interpreted the phrase “secured such payment” to mean that if the proper steps were taken “to

provide for the payment of workers’ compensation benefits, then it is immune from suit in

tort pursuant to section 71-3-9.” Lamar, 956 So. 2d at 882-83. “A general contractor may

secure payment of benefits by purchasing a policy, or by contractually requiring its

subcontractors to secure such coverage.” Id. at 883 n.6 (emphasis added). 

¶33. We find that Hemphill, the general contractor, secured payment by contractually

requiring ICE to obtain workers’ compensation coverage. Hemphill did all it could to ensure

that it was hiring a financially responsible subcontractor who had secured coverage for its

employees. But it was Harris’s own action, i.e., withdrawing from coverage under the

insurance policy, that deprived him of benefits under the MWCA. While Harris was within

his right to withdraw from ICE’s insurance policy, he cannot now seek to be compensated

for his damages at Hemphill’s cost. We hold that it



because it had secured payment within the meaning and purpose of Section 71-3-7(6). The

trial court’s decision to award Hemphill immunity and dismiss it from the negligence action

is affirmed. 
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